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Background

On 4-5 July 2011, the Friedrich-Ebert-Stiftung (FES), the Institute for Human Rights and Business (IHRB),
and the UN Office of High Commissioner for Human Rights (OHCHR) convened a two-day expert
dialogue to reflect on future actions concerning the subject of business and human rights, both within
the UN human rights system and beyond.

At its June 2011 session, the UN Human Rights Council unanimously adopted Guiding Principles for the
implementation of the UN endorsed “Protect, Respect, Remedy” framework on business and human
rights proposed by UN Special Representative (SRSG), John Ruggie. These Principles, as well as the
decision by the Human Rights Council with respect to follow up to the SRSG mandate, will be key to
further global, regional and national action on this important aspect of the human rights agenda.

The 4-5 July meeting, held under the Chatham House rule (see participants list attached), was intended
as an early opportunity for a diverse group of individuals to reflect on possible next steps by relevant
actors including governments, businesses, international organizations, trade unions, national human
rights institutions and civil society to advance the business and human rights agenda in the time ahead.
This report aims to capture the main issues raised during the discussions. It is by no means a
comprehensive summary of the rich dialogue that took place.

DAY 1 -4 July

Session 1 - Review of June 2011 Human Rights Council Session Decisions

The opening session reflected on the business and human rights agenda after the completion of the six-
year mandate of the UN Special Representative (SRSG), Professor John Ruggie, and the adoption in June
2011 by the UN Human Rights Council of Guiding Principles for the implementation of the UN Protect,
Respect, Remedy framework on business and human rights. The unanimous endorsement by the Council
of the Guiding Principles was a singular achievement and indication of growing consensus on the
relevance of human rights to business operations globally. But the question of how best to ensure that
the consensus that developed around this new UN framework leads to tangible changes on the part of
all relevant actors, in particular governments and businesses now becomes even more urgent.

It was noted that some view the Guiding Principles as representing the status quo — a world where
companies are encouraged, but not required by international law, to respect human rights. Others see
the work of the past six years and the Council’s June decisions as providing the much needed
authoritative normative and policy foundations upon which further progress can be made at national
and global levels over the coming years. This session began to consider the implications of the Council’s



establishment of follow up mechanisms to the SRSG mandate, which involve the creation of a new
expert Working Group and an annual multi-stakeholder forum. Both are intended to move the business
and human rights agenda forward at the global level with a particular focus on dissemination and
implementation of the Guiding Principles.

Participants agreed that the new mechanisms must do more than provide opportunities for further
dialogue and that over the coming months all stakeholders should contribute to helping ensure these
new UN processes are established so as to produce the greatest impact. That begins with the
appointment of the Working Group in September 2011. Individuals appointed to serve on the Working
Group will need to have strong expertise in human rights and a proven ability to engage with affected
individuals and communities. Individuals with practical experience of integrating human rights principles
into business operations at headquarters and throughout supply chains will also be critical to the
group’s success.

The critical role of OHCHR in the next phase was also discussed. It was noted that the High
Commissioner had recently flagged on-going resource constraints facing her Office with many new
mandates being established by governments without adequate funding to carry out the work. Given the
enormity of business and human rights related challenges, OHCHR will need additional support to fulfil
its role but will also need to prioritize key areas where it can most effectively assist and catalyse
continuing actions at multiple levels.

Participants also reflected on areas where consensus around next steps was perhaps most fragile. For
example, some governments had wanted follow up to the SRSG mandate to focus on the development
of an international legal instrument applicable to corporations. Other actors had called for greater
attention to specific instances of corporate abuses of human rights and a mandate that could undertake
investigations and provide remedies for victims. It was noted that the follow up mandate agreed by the
Human Rights Council would provide scope for country visits by the expert Working Group and for
recommendations to states and other actors. Therefore, it was in many respects the decisions that will
be taken by the Working Group on priority areas of work that will shape next steps.

Other participants noted that related developments such as the recently updated OECD Guidelines for
Multinational Enterprises provided new opportunities to address human rights abuses involving
business enterprises at national level and to foster implementation of the UN framework. In this context
it was also noted that UN human rights mechanisms, including treaty monitoring bodies such as the
Committee on the Rights of the Child and the Committee on Economic, Social and Cultural Rights had
begun their own initiatives to develop General Comments on private sector related issues and that these
would also need support to be effective. It will be important for the new Working Group to develop
effective cooperation with these and other key actors that can help improve corporate respect and state
protection of human rights.

It was suggested that the UN system would not be the exclusive vehicle for integration of the Protect,
Respect, Remedy framework at national level and within specific industry sectors. A range of other
organizations including the International Finance Corporation (IFC) as well as regional bodies such as the
European Commission will need to embrace and implement the Guiding Principles within their own
areas of expertise and authority. The UN will, however, as guardian of human rights standards, have a
vital coordination and interpretative role to play in the time ahead and will need to be effective at
engaging and catalysing a wide range of actors. Some cautioned that a new “industry” of management
consultants and others would seek to establish itself in order to meet the demand for assessments of



corporate policies and operations against the UN Guiding Principles. Ensuring that such assessments are
consistent with UN endorsed quality criteria would appear to be another priority for further work.

Session 2 - Mainstreaming business related issues in the UN Human Rights System

This session continued the conversation around next steps. With respect to dissemination and
implementation of the Guiding Principles, it was agreed that OHCHR had a key role to play in working
with UN human rights mechanisms and other actors to develop technical advice and support on how
they should apply in particular contexts and with regard to particular rights. It was also noted that
existing legal protection gaps, in particular with respect to business involvement in gross human rights
abuses, required further work at the international level, which OHCHR would be best placed to advance
in coordination with the new Working Group when established. The need to develop further legal
research that looked at other areas of international law and liability, such as environmental law, and
how these might influence further work on questions relating to business and human rights was also
raised.

Participants discussed possible targets and success indicators over the next three to five years. Some
stressed that ensuring that the Guiding Principles were taking hold and becoming part of the
mainstream policy agenda, including as part of country work by OHCHR and other UN actors, embedded
within key multi-stakeholder initiatives and industry sectors etc. were all key objectives to pursue.
Measures of success might include examples of states having incorporated the Principles into national
legislation as well enhanced monitoring of corporate actions against the Principles etc. The need to
identify good practices by specific companies and industry sectors as well as clear incentives for
companies to embrace the Guiding Principles was also stressed. In addition to identifying good practices,
examples of corporations being held accountable for negative impacts on human rights abuses was
viewed as being equally important.

Capacity and resource related challenges were discussed repeatedly during this session. In addition to
OHCHR’s own capacity constraints, developing country governments, National Human Rights Institutions
(NHRIs), small and medium size enterprises and other key actors all face challenges relating to lack of
capacity and adequate resources including on issues relating to needed changes in legislation and
policies as well as monitoring and enforcement mechanisms and basic awareness raising and training
tools. Ideas proposed by the SRSG relating to a new independent fund that could support capacity
building efforts by developing countries, NHRIs, and other actors were raised in this context. Models of
multi-stakeholder fund in the area of health such as the GAVI Alliance were mentioned although it was
noted that issues like child immunization were far less politically charged than those relating to the
business and human rights agenda. It was less clear in this case whether governments, business,
foundations or other donors would support a new funding mechanism. Some participants also raised
concerns about potential conflicts of interest that may arise if private sector funding was linked to
national capacity related efforts. The difficulty of ensuring firewalls to protect credibility and legitimacy
of such initiatives was acknowledged.

Other participants pointed out that capacity related challenges were only part of the obstacles to
implementation of the UN framework. Global economic imbalances within and between nations, the
power of major corporations and industry sectors relative to some governments and the realities of
corporate activities being carried out across a range of jurisdictions and legal regimes, all required
further action as well.



Also with respect to the need for increased funding for UN work in this area, it was noted that when
operating at the UN in New York and addressing budget related matters, governments tend not to
allocate the resources needed to implement mandates they establish in other contexts, including in the
Human Rights Council. It was stressed that the multiple state co-sponsors of the June 2011 Human
Rights Council resolution on business and human rights have particular responsibilities to see to it that
their delegations in New York are aware of and provide the resources necessary to implement the new
mandate effectively, including adequate resources for OHCHR activities in this area.

Some participants also stressed that there was a need to prioritize communication strategies that would
focus on dissemination of the Guiding Principles and technical support to business associations, industry
sectors and other business groups. It was noted that a wide variety of tools for business audiences had
been developed in recent years by the UN and other actors but that with the Guiding Principles now
adopted there was a need to update and consolidate these and prioritize the development of
information packages that managers could easily understand and use in their work. It was noted that
OHCHR was developing a business guide with a particular focus on the corporate responsibility to
respect human rights within the Guiding Principles that would hopefully provide the type of information
that would be useful to individuals working within companies. It was stressed, however, that such a
guide could not be the final word for companies as the Guiding Principles were themselves new and
would require testing and interpretation over time. The UN Global Compact initiative, in particular its
local networks around the world, were viewed by some participants as being an important bridge
between the UN and the private sector and that more should be done to capacitate the networks to
engage on human rights issues through use of the Guiding Principles and the Protect, Respect, Remedy
framework.

Session 3 - Mainstreaming business related issues in the UN Human Rights System (continued)

This session continued the theme of mainstreaming business and human rights issues throughout the
wider UN system. The role of the International Labour Office (ILO) was discussed and the importance of
ensuring that the ILO’s own existing initiatives to support companies such as its Help Desk, and the
relevance of the ILO Declaration on Multinational enterprises (MNEs) and other ILO standards to the UN
Protect, Respect, Remedy framework were stressed. Close coordination between OHCHR, the new
expert Working Group and the ILO and its key constituents needs to be maintained and further
strengthened, in particular on issues that continue to be most challenging in some contexts such as
freedom of association and collective bargaining rights, living wage, capacity for small and medium size
enterprises etc. The need for these organizations to provide structured space for further dialogue and
coordinated action was also noted.

The role of NHRIs was also discussed in this context. In 2010 the international conference of NHRIs in
Edinburgh adopted a declaration in which they committed to scaling up their work relating to business
and human rights. Regional meetings of NHRIs are being held during 2011 and 2012 to take this forward.
There are a number of entry points for NHRIs to contribute to work in this area including by engaging
directly on business related issues with relevant UN Treaty Bodies as they review country performance
under the various international human rights instruments. The Danish Institute for Human Rights is
leading efforts to develop tools to assist NHRIs in engaging with Treaty Bodies as well as the Human
Rights Council’s Universal Periodic Review process on business related issues. The need for practical
tools that will assist NHRIs, which also face severe resource constraints of their own in many countries,



in working with their respective governments and other actors on business related challenges, was
stressed.

The concept of peer review as a means of assessing progress in implementing the Guiding Principles was
raised in this session as well. This could be organized, for example, around industry sectors, which could
come together to compare practices and on-going challenges and to engage other actors in dialogue and
constructive assessment of performance. It could also involve regional and cross-regional efforts by
willing governments to discuss their own obligations under the UN framework and report on progress
made and obstacles faced. The UN need not organize such initiatives but proactive leadership is needed
to make these or other peer review processes successful. With respect to the importance of leadership,
it was also noted that corporate leaders will be more likely to respond positively if consistent and
frequent messages from government, UN and other leaders urge them to take the UN framework fully
on board and that doing so is not only about doing the right thing but also protecting companies against
reputational and legal risks.

Similarly, civil society organizations have an important role to play in engaging with the new Working
Group in areas seen as being of particular relevance such as providing examples of on-going situations at
country level where business involvement in human rights abuses is not being addressed adequately. It
was stressed that a focus on such real life situations and improving protection of human rights at local
and national level, including the need for effective remedies, would be valuable contributions to
applying the UN framework in practice. It was also suggested that the Working Group would need
support in a broad range of legal questions, for example, considering issues of impunity, and potential
conflicts between private and public international law regimes. However, some participants stressed
that it must also be noted that civil society in many countries continues to face enormous challenges
relating to issues such as land acquisition involving business and may not view the UN framework as an
adequate rallying point for their efforts. Engaging civil society at all levels and orienting its work towards
those most in need should thus be another priority for the Working Group and the wider UN system.

This session concluded with reflections on other institutions as well as policy and legal areas that are of
direct relevance to the UN framework. Examples include export credit agencies and the proliferation of
bilateral trade and investment agreements. It was stressed that in many countries, governments are
much more willing to support corporate positions relating to investment, for example, than to ensure
protection of the rights of communities and indigenous peoples who may be negatively impacted by
such agreements. While communities are told that such agreements are being entered into in order to
promote development and generate employment opportunities, too often these benefits aren’t realized
for communities and other rights are violated in the rush to secure new investments in infrastructure,
industries etc. The UN framework and Guiding Principles were seen as being a potentially important tool
to bring governments, business and civil society together at national level to address such challenges.
The importance of having UN actors, including those specifically addressing indigenous peoples’
concerns such as the Permanent Forum on Indigenous Issues based in New York, directly involved to
facilitate such processes was also noted.



Session 4- Business and Human Rights at the National level

The aim of this session was to focus in more detail on how the UN framework could be embedded at
national level. In addition to the role of OECD national contact points in addressing business and human
rights issues, it was noted that the new ISO 26000 standard on social responsibility, though non-
certifiable, was another important development that had significant implications at national level. This
new standard, adopted in November 2010, is fully aligned with the UN framework and because of the
familiarity of ISO to many industry sectors and governments around the world it is a potentially valuable
entry point for dissemination and implementation of the Guiding Principles at national level.

The potential for NHRIs to build national momentum for implementation of the UN framework was also
highlighted. NHRIs clearly have a mandate to examine existing state legislation against the Protect,
Respect, Remedy framework and some are mandated to assess business performance directly. NHRIs
also have an important role in monitoring whether governments are taking steps to investigate, punish
and redress rights abuses involving business. They also should be involved in national efforts to
disseminate the Guiding Principles and help organize training and other opportunities for dialogue
around their implications at country level. Again, capacity constraints were flagged as being a key
obstacle for NHRIs in fulfilling these objectives.

The discussion then turned to increasing attention at national, regional and global levels on corporate
sustainability reporting, and the need to more effectively integrate human rights concerns within these
developments. It was noted that a trend towards mandatory company reporting on social and
environmental impacts is visible today in a number of countries but that multiple questions remain
around the content of such reports, issues of materiality etc. At regional level, the European
Commission is developing new standards on social and environmental reporting that are due to be
released before the end of 2011. At international level, the Global Reporting Initiative (GRI) continues to
be a key framework and has increasingly engaged on human rights related issues.

Participants stressed the multiple issues that reporting raises including how best to measure integration
of human rights concerns into reports, whether indicators can only demonstrate progress on process
related matters or can also be developed to measure impacts. Some participants believe that corporate
reports should reflect a company’s understanding of actual and potential negative human rights impacts
and what has been done to address them. Others stressed that more should be done to measure the
“social footprint” — both positive and negative — of a company’s activities throughout its operations and
value chain. It was noted that there are some examples now of companies beginning to take more
innovative approaches on reporting of this kind. Given the focus on human rights due diligence within
the UN Guiding Principles, it was suggested that companies should be more transparent wherever
possible on how they are developing such processes and integrating them within their existing
environmental and social impact assessments. More transparency in this area could be seen as a
preventive tool, providing protection for companies against human rights related litigation. The
importance of engaging the investment community on these issues was also stressed.

Day one closed with recognition that given the multiple issues involved and limited capacities at present,
the new UN Working Group on business and human rights would benefit from a series of briefings and
recommendations prepared by a range of actors to inform their early thinking on how to prioritize their
work. It was also felt that plans for the new UN annual forum on business and human rights that the
Working Group will oversee would benefit from proposals for how it might be structured so as to be of
maximum value to all involved.



DAY 2 - 5 July

Session 1 — Reflections on Day 1

This session began with reflections on day 1 of the meeting. A key short-term task for all concerned
actors was to encourage a diverse group of individuals to submit their names during July as candidates
for the new Working Group. It was also important to ensure that by the time the Group meets later in
2011 its members have the benefit of receiving background briefings from a range of perspectives on
the substantive issues to be considered under the mandate. Longer term objectives such as developing
future processes that deal with on-going protection gaps, encouraging formal and informal efforts to
assess on-going efforts to apply the Protect, Respect, Remedy framework at national level and within
industry sectors, and addressing capacity related challenges were all seen as being of importance.

There was also a brief exchange about the development of a business guide to the Guiding Principles
that OHCHR plans to release in the coming months, which was mentioned during Day 1 discussions.
Some participants expressed concern that because the guide was not part of the SRSG’s final submission
to the Human Rights Council, its release now, even by OHCHR, may in some ways undermine the
Guiding Principles or limit the responsibilities of business in this regard. Some suggested a more
consultative process in completing the guide to ensure that the final product was widely viewed as being
legitimate. Participants were assured, however, that the guide was based fully on the consultative
process that the SRSG had carried out during his mandate and would not be presented as a final,
definitive interpretation of the corporate responsibility to respect human rights. Instead, it would be a
compilation and elaboration of existing tools and guidance, presented in an authoritative form that
would respond over the short and medium term to business requests for practical information with
respect to their responsibilities under the UN framework.

Session 2 - Business and Human Rights Beyond the UN System

The aim of this session was to consider how the UN framework applied to the growing number of
corporate responsibility initiatives already in existence. It was noted that many of these initiatives have
been discussed during Day 1 and that questions of coherence and connections between them had
already been raised. What more could be done to “join the dots” between the many different
approaches and initiatives? What more could be done to integrate the consensus on the Protect,
Respect, Remedy framework into other relevant issue domains and what role might the new Working
Group play in this respect?

Some participants suggested that one practical approach to enhancing coherence was to focus more on
collecting experience of what works and was has not been successful in terms of raising corporate
performance. Companies clearly would benefit from such stocktaking and could be directly involved in
providing examples of initiatives for consideration. It was also suggested that steps to introduce the
new Guiding Principles into a select number of existing strategic initiatives on issues such as anti-
corruption or climate change, would be useful both in raising awareness but also in advancing the
concept of policy coherence and the need for new forms of dialogue and learning across efforts all
generally aimed at expanding good corporate and governance practices around the world. The
importance of relying on existing platforms of engagement such as UN Global Compact local networks
and the UN Principles for Responsible Investment were again highlighted although it was also stressed



that context matters and in some cases these would not be appropriate settings to address business and
human rights relevant concerns or particularly egregious abuses.

In the view of some participants, a key challenge still to be addressed was to demonstrate how the
Guiding Principles and human rights due diligence could be integrated effectively into existing
management systems. In other words, expertise on how to operationalize the UN framework within
existing corporate structures was seen as another key challenge requiring attention. The new Working
Group would likely not be able to address this issue without expert support by individuals who had
worked within companies.

In addition to engaging with existing multi-stakeholder initiatives, participants also highlighted the need
to support local and national multi-stakeholder dialogue and mediation efforts. It was noted that in
many countries it is difficult for civil society to engage business actors directly about specific concerns
and governments are not always willing or able to play a constructive role. In too many cases, CSR is still
viewed by business as comprising only philanthropic activities as opposed to policies and practices on a
broad range of social and environmental impacts. The new Guiding Principles provide a valuable
benchmark for engaging in dialogue but there is clearly a need for much greater capacity to organize
multi-stakeholder initiatives that can be effective and take human rights concerns seriously. It was felt
that the new UN Working Group had an important role to play in helping make the UN Protect, Respect,
Remedy framework widely known and issuing specific recommendations based on country visits that
could help in shaping the direction of future multi-stakeholder dialogue and engagement. The
importance of the Working Group systematically involving where needed other specialists, such as ILO
labour rights experts, was also stressed.

Other participants pointed out that multi-stakeholder initiatives do not currently exist in some key issue
areas. Examples included labour rights abuses in the complex supply chains of some agricultural
industries as well as efforts to trace products the sale of which contributes to fuelling violent conflict. It
was noted that the OCED’s new supply chain due diligence guidance was of potential help in such areas
and that companies needed to work with all interested actors to draw lessons from similar experiences
in other industry sectors and to experiment with new forms of cooperation, monitoring and reporting of
impacts.

Session 3 — Conclusions and Looking Ahead

The final session sought to bring together the multiple themes that had surfaced and suggest areas for
further action by a range of actors, including in the short term the possible development of detailed
briefings on specific subjects for the new Working Group as they begin their work later in 2011. Themes
that were highlighted included:

e Strengthening on-going and future multi-stakeholder initiatives in particular on issues relating to
supply chains, perhaps in part through development of model principles for the establishment
and governance of such processes;

e Engaging business associations as well as associations of key actors within companies including
corporate counsels, human resources, purchasing, business educators etc. on the Protect,
Respect Remedy framework and Guiding Principles;

e Developing peer-to-peer review processes on progress in implementing the UN framework, both
by governments and companies;



e Ensuring coherence of interpretation and approach to the Guiding Principles going forward,
including through any new guidance materials developed, so as to build on the authority of the
UN framework consensus;

e Ensuring human rights and business issues, and the UN framework are reflected in broader
human rights implementation processes at UN, regional and national level (e.g. UN and regional
treaty reporting, UPR, national monitoring and reporting processes on human rights and related
areas including development);

e Developing innovative approaches to building capacity of diverse actors necessary to implement
the Guiding Principles, including possible new funding mechanisms to support developing
country governments, NHRIs and others;

e Disseminating and testing the Guiding Principles in local contexts and on specific, concrete
dilemmas facing all relevant actors, including importance of the gender dimension;

e Enhancing access to remedies for victims of abuses and strengthening accountability at all levels
where gaps remain, including through litigation strategies and broader commitment to
addressing difficult issues often ignored by governments and businesses such as labour related
rights.

e Strengthening the drive towards greater policy coherence by governments, and effectiveness of
laws pertaining to business and human rights, perhaps in part through guides for states on how
the UN framework applies on issues such as export credit and investment agreements, trade
and development assistance among others.

e Developing proposals to ensure that the new multi-stakeholder forum established by the
Human Rights Council, though viewed by some as having a narrow and weak mandate, is
developed in ways that ensure it provides value for all concerned, including local communities,
business representatives, governments, NHRIs and other actors.

In conclusion, the organizers thanked all participants for their active contributions to the discussion and
for their valuable suggestions and insights. It was hoped that this early opportunity to reflect on the
Human Rights Council’s decisions concerning next steps on business and human rights within the UN
system would stimulate further dialogue over the coming months as next steps in the establishment of
the new Council mandate were implemented.
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