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Agency Work and the UN Guiding Principles on Business and 

Human Rights 

 
The IUF would like to thank the Institute for Human Rights and Business and SHIFT 

for their discussion paper on Employment and Recruitment Agencies and offers the 

following comments, both of a general nature and specifically with respect to 

paragraphs 3.2 (Impacts on just and favourable conditions of work) and 3.3 (Impacts 

on freedom of association and rights to collective bargaining). 

Relevant provisions of the documents comprising the International Bill of Human 

Rights are not limited, in our view, to Article 7(d) of the International covenant on 

Economic, Social and Cultural Rights. Article 7(a) speaks of “Remuneration which 

provides all workers, as a minimum, with i) fair wages and equal remuneration for 

work of equal value without distinction of any kind…” It is thus arguably the case 

that Inequality of treatment between permanent and non-permanent employees 

undermines international human rights commitments. Article 7(c) sets out the right of 

“Equal opportunity for everyone to be promoted in his employment to an appropriate 

higher level, subject to no considerations other than those of seniority and 

competence.” Maintaining temporary and agency workers working alongside 

permanent workers in a situation of permanent precariousness may thus be seen to 

undermine and violate this right. Agency workers have no possibility for promotion 

within the user enterprise except through obtaining a permanent, direct employment 

contract from the user enterprise, i.e. vacating their status as agency workers.  

The evolutionary trend, however, has been in the opposite direction. Transposition 

into national law of the EU directive on temporary agency work allows for 

“derogations” from the principle of equality of treatment which subvert the Directive’s 

intended content. In the UK, for example, to circumvent the requirement that after 12 

weeks of continuous employment agency workers should enjoy equal access to pay 

and some, but not all, benefits (there is no equality of treatment when it comes to 

redundancy notice, redundancy pay or pension benefits) companies and agencies 

swiftly collaborated to make these workers permanent employees of the agency.  

Overnight, ‘derogation’ (the code word for the denial of equal treatment) became 

widespread. A spokesperson for supermarket giant Tesco told the Financial Times 

shortly after the Directive came into effect that “The derogation is being used very 

widely across the economy by the agencies as a way of ensuring that agency work 

remains competitive and flexible. The approach has been recognised by the 
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government, the British Retail Consortium and the CBI.”i What is missing in this 

statement is the role of the agencies’ clients in encouraging and implementing the 

practice. 

Two days later, the Financial Times reported that one agency was moving 8,000 of 

its 25,000 temporary workers on to permanent contracts – including those working at 

a DHL operation supplying parts to a Jaguar Land Rover car assembly factory, where 

Unite members were being pressured to sign contracts giving them up to GBP 200 

less per week!ii These are but two examples. They also vitiate the agencies’ claim to 

be creating jobs “which otherwise would not exist”. 

Concerning the impact on the rights to freedom of association and collection 

bargaining, it is important to note that the jurisprudence of the ILO is based on the 

effective exercise of these rights, as distinct from their abstract recognition of rights 

as such. The right to strike, for example, is deemed to derive from Conventions and 

87 and 98 because effective exercise of the rights set out in these Conventions 

requires respect for the right of employees to withdraw their labour.  

The discussion paper correctly highlights the centrality of the problems thrown up by 

the triangular employment relationship. Not the least of the problems this engenders 

is the fact that the bargaining which occurs in the commercial relationship between 

the user enterprise and the agency determines the limits of any bargaining between 

the agency worker and the agency. Collective bargaining, where it occurs, has been 

drained of meaning and is again purely formal.  

Over and above the many – at times insuperable – obstacles to ensuring that agency 

workers have the right to freely join a union of permanent workers at a user 

enterprise, their formal status as agency employees in practice precludes their 

participation in industrial action against the user enterprise. It has become 

increasingly common for user enterprises to reduce their responsibilities as 

employers by increasingly outsourcing the employment relationship, even when 

these agency workers perform their tasks under the supervision of managers of the 

user enterprise (thus constituting a “disguised employment relationship” according to 

ILO Recommendation 198iii). Under these circumstances, the workforce as a whole 

may find it legally impossible to withdraw their labour in an industrial dispute. 

Fragmentation of the employment relationship in these cases clearly undermines the 

effective exercise of the right to strike, and therefore respect for Conventions 87 and 

98, which take on a purely formal character. 

The growing recourse to agency work is typically justified in the name of ‘flexibility’. 

One searches in vain for a human right to flexibility in the International Bill of Human 

Rights. It is a claim, not a human right. To the extent that agency work may 

undermine the effective exercise of freedom of association, the right to collective 

bargaining, and to rights set out in e.g. Article 7 of the International Covenant on 
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Economic, Social and cultural rights, “derogation” arguably constitutes a violation of 

EU member states’ international human rights commitments. 

Human rights due diligence with respect to agency work means minimizing the actual 

and potential risks of human rights violations by minimizing recourse to agency 

employment. Companies must demonstrate that they are moving away from 

precarious employment to promoting more stable and secure jobs by entering into 

negotiations with trade unions for the progressive reduction of agency work. Full 

compliance with the relevant human rights standards, not to speak of ‘best practice’ 

suggests that companies should engage in continuous monitoring, together with 

trade unions, of the use of all forms of precarious employment, including agency 

labour, in their own operations as well as in those of their suppliers and contract 

manufacturers. Best practice can be cited in the case of those companies which have 

actually entered into constructive negotiations with trade unions for the conversion of 

agency jobs into direct open-ended employment. 

The same considerations of course apply to the agencies themselves. Agencies 

should engage in continuous monitoring to ensure that ‘temporary’ workers 

dispatched on a long-term basis to user enterprises (say, longer than 3 months) are 

not at risk of becoming de facto permanent workers employed under less favourable 

conditions than direct hires. This in turn implies that they should be informing both 

the workers concerned and the user enterprises of the potential human rights risks 

implicit in this situation, among other necessary measures to ensure that rights are 

fully respected.  

 

 
                                            
i
 Employers are exploiting temps, claim unions, http://www.ft.com/cms/s/0/76f5fec4-fe4e-11e0-a1eb-
00144feabdc0.html#axzz1tzkDxC6T 

ii
 DHL to use temps get-out clause, http://www.ft.com/cms/s/0/1ea278fa-ffe9-11e0-ba79-

00144feabdc0.html#axzz1tzkDxC6T 

iii
 ‘Indicators’ of a disguised employment relationship might include 13(a) “the fact that the work: is 

carried out according to the instructions and under the control of another party; involves the integration 
of the worker in the organization of the enterprise; is performed solely or mainly for the benefit of 
another person; must be carried out personally by the worker; is carried out within specific working 
hours or at a workplace specified or agreed by the party requesting the work; is of a particular duration 
and has a certain continuity; requires the worker's availability; or involves the provision of tools, 
materials and machinery by the party requesting the work.” 


