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6.

STATES AS ECONOMIC ACTORS

6.1

The Key Issues

The commercial nexus between the State and the private sector can be positive in human rights
terms, but can also be associated with abuses and ambiguities about accountability – particularly
regarding international activities and operations outside the domestic jurisdiction of the controlling
State, such as by State-owned enterprises (SOEs). States have only recently started responding to
the need for greater accountability for their economic activities, but also the diplomatic and
commercial opportunity of better aligning their economic power with their international
obligations, including human rights.
States can exercise powerful incentives and disincentives over companies registered in their
jurisdiction and operating within their territories. This influence is, of course, at its highest if the
State itself owns the company in question, but even publicly listed and privately owned companies
can be influenced by States, for example when States or sovereign wealth funds own a significant
percentage of the shares (section 6.2). States are also powerful customers. Public procurement
represents a significant part of the GDP of most countries, and in some markets it can be a
dominant force (section 6.3). Finally, States can also be vendors – sellers of services or products to
the private sector (section 6.4).

6.2

States as Owners or Part-owners of Companies

According to UNCTAD, there at least 650 transnational State-owned enterprises (SOEs) around the
world doing business through more than 8,500 foreign affiliates, of which about 56% of such
enterprises originate from developing economies.157 In 2010, 19 of the world's 100 biggest
multinational companies, as well as 28 out of the 100 biggest multinationals in emerging markets
in 2009, were State-owned.158 UNCTAD’s 2011 World Investment Report notes:
The government is a majority shareholder in about 44% of these SOEs, and a holder
of less than 50% of the stock in 42%. In the latter type of SOEs, the government is
usually the largest minority shareholder, or owns ‘golden shares' which enable it to
influence the composition of the board of directors and the way the enterprise is
managed. There are exceptions to this, where states own smaller percentages of
shares more purely as a form of investment.159
“SOEs” come in a large variety of forms. There are those owned and operated or managed by the
State. There are also sovereign wealth funds (SWFs), which are a classic example of the portfolio
investment model of States using specific investment vehicles. In the case of the Norwegian
Pension Fund, which owns about 1% of privately owned tradable shares globally, this can represent
significant leverage, and the Government of Norway is almost unique in having some aspects of
human rights explicitly included in its fund management criteria. Some sovereign wealth funds
have banded together under the banner of the International Forum on SWFs160. They are bound by
the Santiago Principles,161 which mention ethical standards and related risk criteria, but leave the
parameters to each SWF to implement and disclose.
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State ownership or part-ownership of business enterprises is not just a vestige of State-run
economies, but rather has remerged in its current form in every economy in the world. The OECD
notes that SOEs are: “…prevalent in utilities and infrastructure industries, such as energy,
transport and telecommunication, whose performance is of great importance to broad segments of
the population and to other parts of the business sector”.162 Banks can now be added to the list. In
the aftermath of the financial crisis, the UK – one of the world’s leading privatizers of previously
publicly owned assets – renationalized a number of leading financial institutions to prevent them
from failing. So too was the national rail infrastructure company renationalised in the UK during
the 1990s. Importantly, there is an important opportunity for the 2014 update of the OECD
Guidelines on Corporate Governance of State-owned Enterprises, to be fully aligned with the OECD
Guidelines for Multinational Enterprises, including the new human rights chapter.163
This suggests that SOEs are a permanent part of the economy in many States, although the
business sectors involved will vary. Jurisprudence within the Council of Europe suggests that
whether any business has “State-like duties”, rather than just corporate responsibilities to respect
rights, depends on whether it is carrying out a function normally associated with the State.164
Beyond Europe this seems not to be the consensus position, partly because globally there is much
greater variance as to what are regarded as public functions.
Interestingly, some private companies reflect that SOEs have an unfair advantage in the global
marketplace in human rights terms. For example, the “Human Rights and Business Dilemmas
Forum” of the UN Global Compact notes that SOEs:
• Are more likely to pursue non-commercial objectives, including geostrategic, political
and social objectives that trump company reputation or profitability (it should be
noted, that where ‘parent' governments do respect human rights – the opposite can
equally be true, with SOEs used to support the human rights of citizens in a way that
goes beyond commercial considerations),
• Are likely to be less transparent and accountable to markets and consumers than
their non-government linked counterparts,
• Often enjoy a position of market domination due to the advantages conferred on
them by their ‘parent' governments, reducing their incentives for acting in a
responsible, accountable way that will appeal to investors and customers
• Can operate with higher levels of impunity from legal sanction or political censure
than other companies,
• May come under pressure to transfer knowledge and know-how to ‘parent'
governments that may then be misused to commit human rights violations,
• May – in certain circumstances – be subject to sovereign immunity, or may be used
by governments to distance themselves from human rights abuses carried out on
their behalf.165
Some States have specific a Government agency that administers and regulates SOEs, such as
China’s State-owned Assets Supervision and Administration Commission or South Africa’s
Department of Public Enterprises. Such agencies ensure their SOEs are internationally competitive
and can raise funds in the international capital markets. As such, they have a strong role in
guiding these SOEs’ conduct at home and abroad. This is an obvious area for policy coherence
efforts and a coherence opportunity between these SOE agencies and their foreign affairs ministries
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to ensure human rights are respected by States’ SOEs anywhere in the world. In this context,
human rights can even serve a beneficial diplomatic function and aid for bilateral cooperation,
such as has been demonstrated between Norway and China who announced in late-2012 a
cooperation agreement between their two Governments and their respective State-owned extractive
companies on issues relating to sustainability, including human rights.166
Some countries’ policies and regulation target SOEs for greater accountability and transparency on
social and human rights issues. Much regulatory activity has been seen around SOE disclosure and
transparency in particular, with an increasing number of countries targeting SOEs with disclosure
regulations, including: Brazil, China, Ecuador, Finland, France, Iceland, Indonesia, India, the
Netherlands, a, South Africa, Spain and Sweden.167 Finland for example issued a Government
Resolution on State Ownership Policy 2011,168 asking non-listed stated-owned companies and State
majority-owned companies to report their sustainability performance in an accurate and
comparable manner, with an Annex featuring a reporting model based on the GRI’s G3Guidelines.
India’s recently revised Sustainable Development and Corporate Social Responsibility Guidelines
for Central Public Sector Undertakings (CPSEs), issued by the Indian Department of Public
Enterprises (DPE)169, which entered into force in April 2013, have a special focus on employee
rights and welfare and include a dedicated section on transparency and disclosure of CPSE’s
strategies and activities. While not legally binding, in a letter dated 24 April 2009, the
Netherlands’ Minister of Finance informed Parliament that he expects the largest Dutch State
Holdings to use the GRI Guidelines in their reporting practices, with due consideration of the effort
needed to implement reporting practices and the goals that different companies expect to reach
through reporting.170 The Minister also expects to include all the largest holdings in the national
Transparency Benchmark of the Ministry of Economic Affairs.171 In China SOEs are encouraged to
publish sustainability reports, resulting in around 1,700 reports a year to date.172 Sweden issued
mandatory Guidelines in 2007 for external reporting by State-owned companies requiring a
sustainability report based on the comply or explain approach using GRI G3’s Guidelines173, which
must be independently assured. Sweden explains this specific requirement for SOEs as follows:
A responsible and professional owner should, among other things, take responsibility
for issues relating to sustainable development, for example ethical issues, the
environment, human rights, gender equality and diversity. All companies bear this
responsibility but the state-owned companies are to set an example and be at the
leading edge of this work.174
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State-ownership looks set to be part of the world’s political economy for the remainder of the
century – some have even predicted it might become a defining part of it.175 At present, there
remains evidence that such ownership can still serve to shield these companies from their human
rights responsibilities and in some cases facilitate the abuse of rights when these companies are
operating outside of their national jurisdictions. There remain ambiguities under international law
as to when such companies have human rights duties more similar to those of States – or human
rights responsibilities more akin to private companies. What is beyond doubt, however, is that all
SOEs have a responsibility to respect human rights, and are accountable for their human rights
impacts and associated mitigations and preventative steps. In addition, there do seem to be
increasing signs of more positive trends, with SOEs becoming more transparent about their own
impacts and also engaging in local human rights dialogues in countries where they are
operating.176 As noted, some Governments seem also to be willing to explore the ways in which
State-ownership can more explicitly be used as an area for diplomatic cooperation and as a lever
for improving standards in third countries.

6.3

States as Customers

Public procurement is a powerful part of the political economy – amounting to between 15%-25%
of the Gross National Product of OECD member states, and even more in developing countries.177
Many States remain cautious about introducing human rights considerations into the procurement
process, but the reasons for this risk aversion can be misplaced. In 2010 for example, the World
Trade Organisation’s (WTO) Director-General at the time Pascal Lamy, remarking on the traditional
mistrust between the two issues, affirmed that human rights and trade are in fact mutually
supportive, that “human rights are essential to the good functioning of the multilateral trading
system, and trade and WTO rules contribute to the realisation of human rights”.178 Yet States and
public authorities also fear legal challenges, particularly in countries with more litigious cultures
and legal regimes. Some States may fear that companies will see human rights requirements as
trade barriers, as akin to local content and other trade practices designed to favour local
businesses.
Social issues may be taken into consideration in different ways at different stages in the
procurement process. For example, since 2004, the European Union Procurement Directive has
required that public procurement does not discriminate between tenderers and that all processes
are open and transparent. The EU principles of equal treatment, transparency, proportionality,
non-discrimination on grounds of nationality, and free movement of goods and services also apply
to all public sector contracts.179 More recently, the EU updated its rules on public procurement,
integrating new provisions allowing for social and environmental considerations and innovations to
be taken into account when awarding public contracts.180
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Rather than acting as a trade barrier, human rights – if appropriately integrated into the
procurement process – can align with WTO as well as regional trade requirements such as those of
the European Union. There is nothing to prevent more explicit references to human rights, as noted
during a recent enquiry within the UK Parliament:
The Procurement Directive enables contractors to exclude suppliers if they have been
found guilty of human rights breaches. …it is perfectly open for public sector
procurers to stipulate compliance for basic human rights principles as well,
particularly where we are talking provision of care services or things which directly
engage human rights provisions as well. So it is not that we do not think that these
things are important, but there are opportunities to bring this into play and we need
to make sure that they are done across the public sector.181
It should be noted that the Government of the Netherlands has already introduced social criteria
for its own procurement, based on ILO Core Conventions182, and the US Government recently
extended its own provisions to include due diligence measures relating to forced child labour and
human trafficking183. Other Governments are looking closely at the issue, including Norway,
Northern Ireland and Scotland184. Finland for example recently issued a guide to socially
responsible public procurement to enable its agencies to incorporate social and human rights
criteria within their processes.185 Additionally, the inclusion of certain human rights within local
authority procurement is practiced in a number of Scandinavian and Baltic cities, as well as San
Francisco, and procurement for mega-sporting events such as London 2012 Olympics or the
Glasgow 2014 Commonwealth Games.186 In England, equality outcomes can already be a standard
consideration, whether this relates to ethnicity, age, sexual orientation or disability, for example:
Incorporating equality outcomes, where relevant and in a proportionate way, should
be a normal part of designing and specifying a service. It is important that they are
considered upfront before the procurement process starts. This will help identify the
specific needs of different potential users and allow them to be appropriately
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reflected in the process. Properly done, this should help you buy better outcomes and
therefore achieve value for money, while helping to meet your corporate objectives.187
There are three stages of the public procurement process where human rights might be
appropriately applied:188
When Specifying Requirements
Specific human rights criteria can be made part of the requirements all bidders must meet when
setting the tender. The challenge is finding the right balance between the need for value for
money versus public policy preferences. For example the criteria might set a percentage for both
price and quality considerations provided they are material to the product or service to be
provided.
One current concrete example of this is in relation to the Governments that have made accession to
the International Code of Conduct for Private Security Companies – and therefore due diligence
relating to human rights contained within this Code and the Montreux Declaration upon which it is
based – a condition for bidding for Government contracts. States known to have already
implemented this practice include the US, Switzerland and Finland.
When Selecting Candidates
The rights of specific vulnerable groups can be integrated into the selection process, including at
the first stage in specifying human rights, labour and other social development qualifications in
the bidding documents themselves. For example, some local authorities have specified child rights,
disability rights or the rights of older persons when inviting tenders for local transport or transport
design. Some states give preference for minorities-owned businesses, such as by ethnic minority
groups or disabled persons. Three authorities are known to have invited children and older persons
to “test” short-listed applicants to see if, in their opinion, the applicants had met the design or
service specification, enabling the participation of these vulnerable groups in assessing the
robustness of the procurement process.
When Monitoring Effectiveness of the Service or Product Provided
Most contracts will have provision for “grave professional misconduct” under which penalties might
be incurred or contracts might be revoked. However, such professional misconduct is rarely clearly
defined and itself contributes to the risk adverse culture surrounding public procurement. Clearly
definitions of misconduct, which might include the non-respect of human rights, might give both
the State as well as the business a clearer understanding of the boundaries of acceptable behaviour
during the life-span of a project.
Given the above, there is evidence that human rights is beginning to find its way into public
procurement when it meets the standards of non-discrimination, transparency and equal treatment
in relation to all tenderers and when human rights are material to the product or service in
question. The procurement process itself allows the public authority to create its own “legal
microcosm” for doing so, and legal challenges by tenderers are much less likely if the human rights
in question are internationally recognised, such as those within the UN Bill of Rights or the ILO
Core Conventions.
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The implications for States are two-fold. On the one hand, States with very accessible public
markets, i.e. into which it is easy for foreign companies to compete for public tenders, such as
Finland for example, can and do already specify human rights requirements at the national and
local level. On the other hand, businesses from such accessible markets also report that they face
barriers to entry when trying to bid for public tenders in other parts of the world – places where
there are at present rarely human rights content to tenders.189 Given there would be no national
interest in reducing national social standards, there is a case to be made for further human rights
specifications to best safeguard the quality and impacts of such services. In fact, States such as
Finland that have already begun integrating human rights considerations and processes to their
public procurement also have a compelling national interest in encouraging other States to do
likewise in order to provide a more level playing field for their own companies when operating
abroad.

6.4

States as Vendors to Companies

Much less has been written about the role States can have as a provider of raw materials, goods or
services to the private sector. In theory, it is a major unexplored area of leverage in human rights
terms.
States as the Provider of Raw Materials and Natural Resources
In most States, natural resources such as oil, gas and mineral deposits are sovereign property
regardless of who owns the surface land. These deposits are a valuable resource to their domestic
industries but also companies based in other jurisdictions. The need for States to source from other
jurisdictions, for security of supply, is reflected in a large number of bilateral agreements between
States, and sometimes also in agreements between the companies concerned and Governments of
the States in which they are operating. The more cross-cutting nature of these agreements in
relation to human rights has already been explored in section 5 of this report, but a few specific
examples in relation to natural resources will be made here.
Whilst the Government of Germany does not explicitly refer to human rights in either of its
bilateral agreements on raw materials with Kazakhstan190 or Mongolia191 , it does in the general
policy of the German Ministry of Economics in relation to such agreements. Countries such as
Japan and Switzerland have similar agreements. Similarly the Government of France has a
bilateral agreement with Niger under which its mainly State-owned company mines for uranium
for the French nuclear industry. Countries such as China also have a myriad of such supply
agreements for their own industries. Others – such as the UK – have security and development
agreements with countries such as Somalia, in contexts where oil and gas exploration by UKregistered companies can also take place.192 A number of Gulf States and companies have
developed strong relations with a number of African countries for the provision of natural
resources for their own industries.193 It is not known whether specific references to human rights
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are made in any of the above agreements, but the opportunity to integrate considerations within
these and similar future agreements should be advanced.194
States as the Provider of Services
States will often provide specific services for their own companies to facilitate trade and market
entry. Some of these services have already been discussed in section 5 of this Report, and it is
encouraging that some of these – such as export credit or trade-related services – are starting to
align more explicitly with human rights standards.
In addition to those already mentioned, States can also provide security for companies as well
many services including those relating to infrastructure, transport, energy, education and rule of
law, all of which are critical to the effective operation of businesses. Labour provision is another
interesting service area in which the States were often historically a primary labour provider to
businesses. Today, the role of private or third party labour providers is now an integral part of how
most labour markets operate. In a minority of countries, such as Russia for example, labour
provision remains a core State function and therefore is directly guided by the human rights duties
of the State. Labour provision in China has been a critical part of its economic development, and
legislative developments in relation to labour providers have explicitly aligned these activities to
international standards such as the core conventions of the International Labour Organisation.195
Other States, such as Bangladesh, have admitted to having less well regulated labour providers
but a sovereign interest in how these providers send workers to third countries and to protect their
workers from labour exploitation prevalent in many destination countries.196 The Government of the
Philippines and Mexico are amongst those that have developed specific consular services to assist
in the protection of rights of their migrant workers in specific destination countries.
States as the Provider of Products
States are not traditionally viewed as the provider of products – most of this is administered
through public procurement – but financial products are one notable exception. Currencies and
other financial products such as sovereign bonds and gilts are essential components of the way that
financial markets work and are critical to any business worldwide. The recent financial crisis in
Europe has demonstrated the critical role such products play in the enjoyment of human rights by
whole populations – in particular the capacity of the State to protect and fulfil economic and social
rights. State-backed pension funds are another example and no less controversial.
These are such a fundamental relationship that is deserving of a report in its own right, and as such
all this Report can do in the limited space available is highlight this important area of further
research and engagement. States are very significant vendors to the private sector in ways that
sometimes escape analysis. Some of these are integral to the fundamental purpose of States, but
others are more strategic and competitive in the global marketplace. Sometimes, such as in
decisions to join specific currencies or monetary unions, States agree to provide services to each
other and therefore indirectly condition the products and services available to the private sector.
194
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Further analysis of the complexities of relationships, and implications for human rights, in States’
role as vendors are needed.

6.5

Summary Note

States are powerful economic actors – they can use their ownership, buying and selling power to
improve human rights protections within their own value chains and can offer a model to private
actors as to how to behave. States have only recently started responding to the need for greater
accountability for their economic activities, but also the diplomatic and commercial opportunity of
better aligning their economic power with their international obligations, including human rights.
Parliamentarians, business, investors and civil society should have high expectations of the State to
make significant progress on this issue within the shorter term.
There have been increasing signs of positive trends toward transparency of State-owned enterprises
(SOEs), and also their engaging in local human rights dialogues in countries where they operate.
Some States have also shown willingness to explore ways that State-ownership can more explicitly
be used as an area of diplomatic cooperation and a lever for improving social standards in third
countries. While there may remain ambiguities under international law as to when businesses have
“State-like” human rights duties, what is beyond doubt is that all SOEs, in their variety of forms,
have a responsibility to respect human rights.
Within their public procurement processes, States can also incentivise companies to incorporate
human rights considerations, including human rights due diligence, into their operations before
they qualify for bidding for Government contracts. Few States currently do so, but indications are
that some are actively looking at how best to use this leverage. For those States that have already
begun integrating human rights considerations and processes into their public procurement, they
have a compelling national interest in encouraging other States to do likewise in order to provide a
more level playing field for their own companies when operating abroad.
Much less has been written about the role States can have as a provider of raw materials, goods or
services to the private sector. In theory, it is a major unexplored area of leverage in human rights
terms.

